CONTENTS
PART 1: ‘NEW FAMILIES” AND THE LAW

CONTENTS. ..ot iesetsesesssesssissssesesesesesssessnesasssasestsenesssesssesssssanensessssessnsass 1
PART 1: ‘NEW FAMILIES’ AND THE LAW.......ccooiiriirciriirrinninseescsesesesssasssesesesesesesssessssssssssns 1
L1105 (00 11107 o) o DO RO 4
PART 1: “NEW FAMILIES AND THE LAW.......iiiininnenenesenenessnssssesnesesesesessssnssssessnsssnssensnns 6
Chapter 1...cuciviirireiniiiiininiiniineisessisseesestsesesssesesesesesesestsesesssesssssasssssestsssesssesssssesssssentsssesssesssssaseness 7
‘New Families’ and a comparison of the laws on fliation............ccrrererircnirnirnnninininnenms 7
1. ‘New’ methods of procreation and fIIALION................c.cvevircvirrireriririseriserisisisesisesissesssesssessssssessasens 7
2. The ‘new families’: from written I1aw t0 JULISPIUAEIICE. ..........cueervererererercrenersnsssnesareseresesenssnessnens 11
3. The inevitable impact of the new methods of procreation and filiation on the notions of family

law: determining the Status fIIALIONIS............c.cevureiririririsninisiiisnnisi s b b 17
4. The rights and the interests in play in the Procreative EVenlk..............cueceerrerererererererisesesenesseessansae 25
4.1 Is there a right to parenthood?............ ettt eeas 25
4.2 The best interests of the child: two main readmgs ............................................... 28
4.3 The Ilimit of public policy and its declination with respect to the best interests of the child........................ 33
Chapter 2......civiiiriiniiriririsiniseiseisisesisessessesesesesssesssesssssesesesestsssesssesssssssssssessssssesssasssssssssssssssssssane 38
The ECHR system: the basis of a shared legal approach.........c...ccceevireririernnninninnninemennne. 38
1. ‘Family life’: a continually @VOIVING NOIOM.........oenreoseneiisississeissississssssssssssssssssssssssssssssssssssses .38
2. A further area of expansion: the many obligations deriving fiom Article 8 ECHR.......coecnsioreeoreeoreenn. 42
3. The interests of the child in ECHR jurisprudence.. PSP PRV PEUTOPIUUPIORRIROON 49
4. The key rulings on matters concerning the ‘new families’: ART...........c.cccvvvvrirvenersenecinrcunnnees 53
4.1 Access to ART: “UPSITEAIM’ QUESTIOMS. .......cveerereuereuesssessesesosssssssssssssssssosssssssssssssssssssssossssnssssassse 53
4.2 Surrogate motherhood: ‘dOWnSIream’ QUESHONS. .........cocvuririririririsisssissisisissisisesesssesesssesesesesasane 56
5. Key rulings regarding the ‘new families’: adoption by homosexual persons..................ccovueeeneees 62
PATt 2...eeeeeeercrercrerstesneseseesesesen e e s eses et s esesen e s s e asesasesesenesenes s e anenanesasenesenes s esaneraeaene s e neeesanesennanane 68
Heterologous ART .........cocvvviniiiinininininiiiiieiisiiteisiisssesisesessesesssesesssesssssesssssssssssssesssesssss 68
(017214 11 o T PSRRI 69
Filiation Following Heterologous ART: CritiCal ASPECES......ceureuesuresessnssessnssensssssnssessnssessnssesssessasssacsssssssens 69
1. Heterologous ART ifl WITHEM IAW.........coceuverivinerceirsiirisisisisiisisiis s sesesssssessssssssssssssesssanas 69
2. Heterologous ART and ‘status filiationis’: three Critical SCENATIOS. ...........courereerrreecsrrescersrsnesns 73
Chapter 4.......coceereeeircrerereriresresesestsesesese s s es s e es et s esesenes s esanesenasesenesasessessnessnessasstsessenssnsesssnesansessnsnssnns 76
Assisted Reproduction Techniques Carried Out Abroad...........c.ceeveeersriersrinensinssninsssssssessssesesnseensnens 76
1.  Introduction: the Italian situation and the question of homosexual parents................ceevesverennes 76
2. The adoption of the child Of & SAME-SEX PATINEL...........c.cecrerirerriririririrsisisisesesisesesssaesssesssesenssasas 78
2.1 THE NOTMALIVE CONLEXL.....c..ccreuerririerenererenesssessssssosssesssssssssssssosssosssosssssssssssssosssosssssssssssssssssosssossess 78
2.2 The jurisprudential evolution of Article 44, point d) Italian Law N. 184/1983........cccccovevuvveunn. 81



3. Transcription of the foreign birth certificate of the child born through heterologous ART.......... 89

4. The recognition of a foreign ruling of StepChild AdOPHON................coeeeereereuerceirireeiirsnnescnssecessnas 98
5. Final observations: the jurisprudential safeguards make up for the silence of the legislator.......103
CRBDUET 5....vevverevesiresissesesesesesesasesesssssesesesesssesastasssssssesesesssesassssssssssesssesasssassassssssssassassassassassassassases 106
Controversies Between The Various Participants In Heterologous ART..........cccceeveeieercrercrnennecsnescsnennsens 106
L. INETOQUCHIOMN. ......cocuveeienerenerenesnenssssosesesssessssssssssssosssossssssssssssssssnosssssssssssssssssssssossssssssssssssnsass 106
2. Donor Who 1S NOt Part Of ThE COUPIE..............ueeeeeereessreeenerssenesenessnssssesssesesssessnssssssssessssassanssssnsasns 107
3. DiSputes DEtWEEI EX-PAITNELS........cccrcvirererererersserisisisisesesssesesssessssssesesesssesesssessssasssssssssssssessssasns 112
4. SCIf-INSOIMINALION. ......cceorveruiererairaniresessssssosesesssesssssesssssssosssosssosssssssssssssosssessssssassssssssassssasessassns 116
5. Final observations: the best interests of the child, but WHICH?................cccovverervvercrivercrieercrieeessns 120
CRBDUET 6....oevvvervesiveiesessesesesesastssssesesesesesasesastssssssssssesesasesasssssassssesssesastsessassssssssassassassassassassassases 122
Exchange of Genetic Material: parents ‘by mistake’........c.ccvriinniinininininnininenenens 122
L. INETOQUCHIOMN. ......couvoeienenenereninnenssssosesesssesssssssssssssosssesssssssssssssssssosssosssosssssssssssssosssssssssssassnsass 122
2. An overview of the circumstances Of ‘©XCAANGES’...........c.couvririrririrrirircennescinsscsssseesesseseans 123
3. The problematic determination of the status filiationis of those born ‘by mistake’................ 127
3 Perry-Rogers v. Fasano: genetic parenthood prevails over biological/social parenthood......................... 130
32 The Leeds Teaching Hospital case: genetic truth coexists with social parenthood.............................. 135
3.3 The case of the Pertini hospital: biological/social parenthood prevails over genetic parenthood.............. 141
3.3.1 Critical aspects: the best interests of the child and the attribution of legal fatherhood to the

L3 10) (0= T T 11 L= PR 151
3.3.2 Critical points: when access rights are Not Granted.................eveverevervversvorerereresersressssesiesssnes 153
4.  Final observations: I0GICS COMPATEd...........ccorurvvererssisunssisssssisssssesssosesssssssssesssssesssssessssessasssssses 154
PaIt3......ceeieiieiiiieriiceneicenessesessessssesessnesessnssessnssessnssessnssossnssossnesessnesesanesesaneseanssssntasssesssnnsasesssne 160
Surrogate MotherhOOd........c.vcereiriiririrrircrccrcrc s seseseses s ssanesesesesenesenessnasannse 160
CRBDEE 7.vovvvevevsesrenesssesssessssesssesssssesssesssssesssssssasssssssssesssssessassssasessassssasssssssssasssssssasssnssanssasssasssssssans 161
Filiation Following Surrogacy: Critical ASPECS.......c.cecsererereseririresssisesesisesesesinesesanesessssesnssssssssessesssssnns 161
1. Contextualising surrogacy: a variegated PraCtiCe............ocuuuririririsssisisssissesssessssssesssssssessessans 161
2. The impact of surrogate motherhood in determining the status filiationis: the multiplication of the
DATENIAL [IGUIES......eoouveereeneenenirinissnssosesesssesssssssssssssosssosssssssssssssssssosssosssssssssssstosssosssssssssssssssssessssass 165
3. Surrogate MOthErNOO0d 1Ml ThE COULTS...........cueeeererererererereersrersreseresesasessnesssesosesssasessnesssssssssssassssnns 168
CRBDLET 8....vvvvverevesireissessesesesesastssssesesesesesssesastssssssssesesesssesasssssssssesssesatsessasssssssssssssssassassassassassases 173
Surrogate MotherhOOd ADIOad..........c.ceercverirerererereerineriercseeeseesssessseseseeessessnesssesssessssssssnessnssssssnnasssnns 173
1. The problem of recognising the foreign fAMILy StALUS..........c.covverervvirriririniririeisirsecsssessesssesssesnne 173
2. The problem of transcription: public policy vs best interests of the Child.......................cccuveue... 176
2.1 Surrogate motherhood abroad: heterosexual fAMILIES...........cocvuririririririsisisisisisisisssesisisessenssenas 178

2.1.1 Refusal to transcribe foreign birth certificates: the prevalence of national interest over the best
INEETESES OFf CRIIATEM. .......c.eeerenernerirircnercirce e et sss s ss s s st s s s s s s ese s e s san s snesennnesssnnnassnns 178



2.1.2 In favour of the recognition in the best interests of the child, that is the best interests of the

Individual MINOT INVOIVEd............ccuverererererereerirerirererereseesssesssesesesessasssnssssesssessssssssnsssnessnssesssnnasssnns 182
2.2 Surrogate motherhood abroad: families With SAME-SEX PATENLS.........c.cocrerenrrereesrrercsreescnnseneens 190
CRAPEET O....vvevvvveeeeesessvessssesesasesesssesssssssssssssssssssssssssssesssesesssesssssassssssssssasssssssessssssessssssssssssesssnsssanns 198
Beyond The Prohibition: The Problems Remain.........c.cccrereuererernereresereesensssnessnesenesenssaesesssssssnssessnssaness 198
I /111 €041 o7 1 o 1 P 198
2. When the legisiator is silent: the ruling of the Irish Supreme COurk.............c.cocevevercverrcrereresasnns 198
3. Ad hoc regulation: judges deal with behaviour not contemplated by the legislation.............. 201
4. Final observations: hovering between timidity and INILALIVE...........c..cceerrererererirerinssessessseesns 207
CREDEE 10.....cverveesceesereseesesesesesesssesesesessessesesesessssesesesssssesesessssessesesssesssesesasesssssssesessassssasesssessssssssness 209
Disputes Between the Surrogate Mother and the Commissioning Parents............ocoeeerereeeeerereecnesersessessnenns 209
LR /17 (0 1) e 10 1 209
2. The centrality of the ‘best interests Of tRE CRIIA'...............ceeeueeeueereecreeseeerensersrecseesseessessessnesnne 209
3. The importance of the (in)validity Of the CONITACE............c.cocverererererercriscnisneseressenssssessnsssnnaens 218
4.  Final observations: 10ZICS COMPAIEA.............ccoevererererurerersserersseresssssssssssasssesasesesssssssssssssasssssses 221
CONCIUSIONS. . vcuvreresenesessnisessnisesenisenesesnesessnssessnisesesesesesessnesessnssessssssssnssesssesssenessnsnssssssessnsssssnessnsnessassns 223
1.  The inevitable jurisprudential ‘stand-in aITANGEMENLS ...........cocerevervverserenessesssesssssessssssessasnnse 223
2. PragmatiSI PIEVALIS............cccourererrereresererssesesssesesesesesesesssssesssesssssasssssesssssesssenssssesssssssnsssssossass 224
2.1 The principle of the ‘best interests Of the CRIId'.................cocoovcvirriririririririsssscisssescsseesssssesens 225
2.2 The PUDIIC POLICY CIAUSE.........ceueeueeeeeerererersreereenreeseessasssesssesssessessssssesssesssesssessessssssessnssssessasssssnses 227
2.3 The jurisprudence Of the ECHR.............cvouvvviriririsvisiniiiniiiisssiisisesisssissesesssesesssessssssesssssasses 229



Introduction

Written law does not always keep pace with the times and consequently many of the
families formed thanks to a variety of assisted reproduction techniques (ART) discover that their
social status is totally or partially non-existent on a legal plane. This study explores and analyses
their predicament.

In addition to the numerous ‘social’ ways of forming a family, the advent of ART (above all
heterologous procedures involving genetic material from a third party) and of surrogacy has led to
the fragmentation of the notions of motherhood and fatherhood, which were previously unitary,
creating potential confusion regarding the status filiationis of the child.

In the life history of children born through these techniques there are, in effect, more than
two potential and/or factual parental figures and in view of this multiplicity, the generally rigid bi-
parental family paradigm on which the law of filiation is based demands that a choice be made.
Who has the right to parental status, to the wardship of the child, and/or to contact rights? Which
elements — genetics, affections, gestation or intention — deserve a (marginal or decisive) weight in
determining the status, or more generally, the family situation of the child? What role does the
principle ‘best interests of the child’ play in this choice? How is the limit of public policy to be
enacted? These are just some of the questions that national courts have had to face, seeking a
solution in the written law, which is often silent on the matter, or even explicitly prohibits the
procreative practice enacted. However, at the same time, it is possible to count on the precious
contribution of the European Court of Human Rights (ECHR).

This report explores the role played by national judges in bridging this gap, highlighting the
logics, the techniques and the principles that have guided their modernisation of existing law in
consideration of the new family situations.

After illustrating the social-legal context and the problems faced (Chapter 1), Chapter 2
examines the ECHR system in depth, analysing the rulings of the ECHR on matters regarding ART
and single-parent families. Later chapters, on the contrary, are dedicated to the analysis of the
increasingly plentiful jurisprudence provided by the national courts.

Starting from the observation that the problem of determining the status filiationis of the
child born using ART has been examined even in countries whose legislators have intervened
permissively, the analysis does not have a predefined geographical coverage. On the contrary, it
tends to be as inclusive as possible, even moving beyond the European frontiers and including
decisions from the United States, Canada, Australia and South Africa. Given the immensity and the
disparity of the question, the jurisprudential analysis was divided into two main parts. The first part

— Chapters 3 to 6 — examines the controversies that have originated from the use of heterologous



techniques. The second part — Chapters 7 to 10 — concentrates on the cases that have followed the
practice of surrogacy. Finally, Chapter 11 offers some conclusive considerations, identifying the
principle of the ‘best interest(s) of the child’, the public policy clause and the jurisprudence of the
ECHR as the principal jurisprudential elements that respond to the effective need to regulate acts
which (although prohibited by the law) actually take place. Acts that have led to the birth of one or

more children, and often, also to the creation of affective relationships.



PART 1: “NEW FAMILIES AND THE
LAW



Chapter 1

‘New Families’ and a comparison of the laws on filiation

1. ‘New’ methods of procreation and filiation

Until recently, in the western world, studies of the family were mainly focused on the
nuclear family model, composed of a married heterosexual couple and their biological children. In
addition to representing the most widespread family situation, the nuclear family had long been
considered the ideal place to guarantee the psychological and physical integrity of the child, while
ensuring adequate progress of the educational function. The traditional model of the family enjoyed
privileged treatment on both the social and the juridical plane, since it had represented the starting
point for legislation on family matters since the nineteen seventies'. Up to then, (and in Italy until
the reform of family law of 1975) the family based on marriage was the only family model accepted
and recognised, within which also filiation found full recognition and protection®. There is an
evident trace of this ideology in Article 29, paragraph 1, of the Italian Constitution, which defines
the family as follows: “The Republic recognises the rights of the family as a natural society founded
on marriage.” thus making express reference to the ‘legitimate family’ and excluding from the
legislation in force — at least according to a reading of the constitutional norms shared by part of the
doctrine® — unions which, although not founded on a conjugal link, are characterised by a stable and
lasting bond.

It is therefore clear that, coherently with the concerns presented by Moro in the Constituent

Assembly, although originally of a social nature,* the family does not enjoy a sphere of autonomous

1We would like to thank Elena Campadese for her assistance with the research.

G.O. Cesaro, P. Lovatti and G. Mastrangelo, Introduzione, in 1d. (ed.), La Famiglia si Trasforma. Status familiari
costituiti all’estero e loro riconoscimento in Italia, tra ordine pubblico e interesse del minore, Milano, Franco Angeli,
2014, p. 15.

2 A. Di Fede, La famiglia legittima e 1 modelli familiari diversificati: luci e ombre, scenari e prospettive, in R. Pane
(ed.), Nuove frontiere della famiglia. La riforma della filiazione, Napoli, Edizioni Scientifiche Italiane, 2014, p. 45.

3 See, inter alia, A. Ruggeri, Idee sulla famiglia e teoria (e strategia) della Costituzione, in “Quaderni Costituzionali”,
2007, N. 4, p. 753; G. Giacobbe, Famiglia: molteplicita di modelli o unita categoriale? in “Diritto di Famiglia e delle
Persone”, 2006, N. 4, p. 1230.

According to these authors, the choice made by the Constitution does not implicate that different models of family
cannot be foreseen, but rather that, in existing legislation, the only constitutionally guaranteed model is the natural
family based on marriage. They believe that the exclusion of other models of social aggregation from the category
‘family’ would have juridical effects. Although these cannot be realised through regulatory instruments, which
basically, if not formally, compare these aggregations with the ‘family’ that emerges from the Constitution. In a
position of net contrast are those who state that, despite the preference expressed for a family based on marriage, if read
in combination with Article 2 of the Constitution, Article 29 does not propose an exclusive model. According to this
reading, those forms of cohabitation which, although not expressly foreseen by the Constitution, are based on stability
and responsibility. See, inter alia, R. Pane, Il nuovo diritto di filiazione tra modernita e tradizione, in R. Pane (ed.),
Nuove frontiere della famiglia. La riforma della filiazione, Napoli, Edizioni Scientifiche Italiane, 2014, p. 25; Di Fede,
La famiglia legittima e i modelli famigliari diversificati: luci e ombre, scenari e prospettive, cit., p. 52.

4 During the preparatory work for Article 29 of the Constitution, Moro emphasised the importance of defining the
family as a social fact, supporting the formula “the family is a natural society”, with the aim of freeing it from state



regulation with regard to the state authorities. The State and, in particular, the law, do not
impassibly observe the family phenomenon; rather, they facilitate, encourage and, at times, sanction
the formation and the formalisation of the family organisations’. By taking the experience of the
traditional family as a reference and encouraging similar affective bonds, the law imposes rigid and
universally valid references, denying recognition and protection to those who find themselves in
‘anomalous’ situations not considered by the normative guidelines. In other words, by attributing
different levels of recognition and juridical safeguards to the diversified forms of family, the law
plays a coercive and punitive role in the life of the persons whose circumstances and desires do not
correspond to the ‘norm’. In effect, the recognition of the family founded on marriage as the only
social formation considered worthy of legal protection has produced a system that limits the
freedom to choose alternative forms of cohabitation on which to base a union, a system that is very
distant from social reality®.

In recent years, we have seen changes of various kinds — demographic, sociological, cultural
and scientific — that have determined the evolution of the social understanding and (although to a
lesser extent and at a decidedly slower rate) of the juridical connotation of the notion of ‘family’.
These changes, in primis the introduction of divorce, have highlighted the fragility of the traditional
model and, at the same time, the plurality of the forms and the ways of constituting a family.
Although with specific peculiarities according to each national context, the changed conception of
the family is essentially based on the obsolescence of the model of the family based on marriage as
the only paradigm relevant for the law’. There can be no doubt that the tendency is to equate, at
least in substance, the legitimate family and the natural one. In other words, marriage ceases — at
least explicitly — to be the necessary requisite for creating legally familial relations. This also
implicates the obsolescence of the principle — enshrined in the Italian Civil Code of 1942 — that, in
order to be recognised by the law, filiation presupposes a conjugal bond between the parents.

The family of contemporary society, called “family in the days of the multitudes” by the

sociologist Aldo Bonomi, is therefore the result of various destructuring processes that, since the

interference. In Moro’s thinking, the accent on the word ‘natural’ was therefore to be read as an attempt to erect a
barrier against the State, in order to preserve the family as an extra-social and fluid phenomenon that stood alone.

The following passage from the discussion of the first Subcommission of the Commission for the Constitution of
November 6™ 1946 is significant. “Moro declared that he voted in favour of the formula, since it corresponded to an
evident concern of a political nature [...] which regarded the battle against the State totalitarianism, which affected
above all the family, and could in this way more easily affect the freedom of the individual. In declaring that the family
is a natural society, it was intended to establish that the family has its own sphere of autonomous order with regard to
the State, which, when it intervened, was faced by a reality that it could neither maim nor alter.” The preparatory works
can be consulted on line at www.nascitacostituzione.it (last access 14 September 2016).

5 F. Casucci, Elogio della famiglia (secondo una tecnica di performance e a proposito del metodo giusletterario), in
Pane (ed.), Nuove frontiere della filiazione. La riforma della filiazione, cit., 2014, p. 31.

6 M. Porcelli, La Famiglia al plurale, in “Diritto di Famiglia e delle Persone”, 2014, N. 3, p. 1241.
7 Pane, Il nuovo diritto di filiazione tra modernita e tradizione, cit., p. 25.


http://www.nascitacostituzione.it/

nineteen-eighties, have affected the nuclear family and have multiplied the forms, the roles and the
cultures®. This process of pluralisation involves the changes in the woman’s role within the family
and in the public sphere, the recognition of the right to dissolve the marriage and the advent of the
‘new’ forms of family” that differ from those originally enshrined in the Italian Civil Code,
including common-law couples, homosexual couples, single-parent families and the establishment
of ethnically and religiously diversified models.'® Although they vary, the ‘new’ family models are
often linked by the dissolution of the sexuality-marriage-procreation triad.'" In Italy, the twenty-first
century has marked an exponential increase in the births within families not based on marriage.
While in 1999 the children born outside marriage represented only 10% of the total number of
births, by 2009 they had reached 20% and, in 2012, even 25%.'* At present, therefore, one child in
four is born to parents who are not joined by a conjugal bond."* The proliferation of unregistered
cohabitation and of births outside marriage, accompanied by the high rate of divorce, have made it
possible to discuss procreation outside the institution of marriage. Even earlier, the widespread
diffusion of contraception in the nineteen seventies and the liberalisation of abortion — introduced in
Italy with the law 194/1978 — opened the way for “sexuality without reproduction” .

More recently, the medical-scientific evolution has further accelerated the changes in the
family environment, introducing not only ‘negative’ interventions (contraception and abortion) but
also ‘proactive’ interventions on human procreation. In particular, the advent of medically assisted
reproduction procedures have made ‘reproduction without sexuality’ possible and, obviously, also
in the absence of a conjugal bond. The rapid development of medical science and the growing rate
of infertility and/or sterility has led to the establishment of a new form of filiation — known as

‘assisted filiation” — which joins natural filiation and adoptive filiation." In Italy, in 2013, 71,741

8 A. Bonomi, Le trasformazioni sociali del concetto di famiglia in G.O. Cesaro, P. Lovatti and G. Mastrangelo (ed.),
La famiglia si trasforma. Status familiari costituiti all’estero e loro riconoscimento in Italia, tra ordine pubblico e
interesse del minore, cit., p. 25.

9 These families are considered ‘new’ only in the sense that the law and the jurists have become aware that they exist
and have begun to explore the phenomenon relatively recently, although they have existed in the social reality for some
considerable time.

10 Bonomi, Le trasformazioni sociali del concetto di famiglia, cit., p. 25.

11 R. Collier and S. Sheldon, Fragmenting Fatherhood: A Socio-Legal Study, London, Hart, 2007, p. 234; A.
Lorenzetti, Coppie same-sex e fecondazione assistita: la progressiva decostruzione del paradigma familiare in M.
Azzalini (ed.), La procreazione assistita, dieci anni dopo. Evoluzioni e nuove sfide, Ariccia, Aracne, 2015, p. 121. See
also, F. D. Busnelli and M. v. Vitucci, Frantumi europei di famiglia, in “Rivista di diritto civile”, 2013, N. 4, pp. 767-
787.

12 Istat, Avere Figli in Italy negli anni 2000, 2014, p. 9. Available online:
http://www.istat.it/it/files/2015/02/Avere_Figli.pdf

13 Ibidem.
14 P. Zatti, “Natura” e “cultura” nella procreazione artificiale, in G. Ferrando (ed.), La procreazione artificiale tra etica

e diritto, Padova, Cedam, 1989, p. 177; G. Famiglietti, Filiazione e Procreazione, in Convegno Annuale del Gruppo di
Pisa, Catania, 7-8 June 2013, p. 29. Available online:

http://www.gruppodipisa.it/wp-content/uploads/2013/05/FAMIGLIETTL.pdf
15 G. Baldini, Riflessioni di biodiritto, Padova, Cedam, 2013, p. 21.



http://www.gruppodipisa.it/wp-content/uploads/2013/05/FAMIGLIETTI.pdf
http://www.istat.it/it/files/2015/02/Avere_Figli.pdf

couples underwent ART and 12,187 children were born thanks to the use of these techniques. This
figure represents 2.4% of the total births in Italy (514,308 live births, according to ISTAT).

The contemporary family is therefore also a “biopolitical place.”'® In the past, the questions
of assisted reproduction and single-parent families were not even considered; today, on the
contrary, to speak of ‘family’ necessarily means dealing with these topics. Before us lies a reality
that can neither be avoided nor revoked. A growing number of same-sex couples and singles wish
to enjoy the experience of becoming parents and, when the national laws do not allow this, they
choose to go abroad, where it is possible to adopt, or in the case of male couples, to have children
through surrogate motherhood. Therefore, despite the legislation, numerous same-sex couples or
single parents are currently raising children. The family has become the place of biopolitical
experimentation for the courts and the parliaments, inevitably involved — not only at national level —
in the definition of the legitimate or non-legitimate forms of being together.'’

It is therefore undeniable that the courts are increasingly called upon to decide regarding the
legal effects that derive from the use of ART and, more generally, to rule on the constitution of
‘new families’, revising the traditional categories of family law, which are inapplicable or
inadequate, since they were conceived and formulated on the basis of very different
presuppositions. Amongst these is the assumption that conception, and therefore reproduction,
could only occur by ‘natural’ methods, that is through sexual union. Thanks to the developments in
medical sciences, we have seen the obsolescence of the naturalistic paradigm of reproduction.'® A
sexual relationship has ceased to be the necessary presupposition for generating a human being and
birth appears to be increasingly independent from the mere naturalistic causality, becoming ever
more the consequence of medical-scientific interventions, the expression of the freedom of self-
determination of the individual.

Moreover, the increase in the possibilities of individual choice outside the ‘natural’ schemes
of a biological, temporal and social nature removes another assumption: that according to which, in
order to create a family, the compresence of a man and a woman in fertile age is necessary. In fact,
scientific progress has determined the procreative self-sufficiency of the woman — who can realise
her parental project by contacting a semen bank — and of the man — who can become a father
through surrogacy. "’ Likewise, from a temporal standpoint, the reproductive techniques offered by

science allow the woman to conceive even beyond the fertile age, just as post-mortem procreation

16 Bonomi, Le trasformazioni sociali del concetto di famiglia, cit., p. 26.
17 Ibidem.

18 Baldini, Riflessioni di biodiritto, cit., pp. 6-7.

19 Ibidem, p. 28.
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can be realised using the cryopreserved genetic material of the defunct partner to impregnate the
surviving partner.”

Another assumption challenged by scientific developments in the medical field is the
biological and voluntary factor.” Until recently, the law attributed the social responsibility for the
procreation to the subject who, with their genetic material, contributed to the conception and
therefore the birth of the child.” The reproductive revolution has greatly accentuated the proactive
element of procreation, so that it is necessary to review the legal definitions of motherhood and
fatherhood.” Finally, the scientific progress has made possible filiation within a couple, whatever
the biological gender of the components. Thus, the gradual acceptance of ART — and of adoption —
by homosexual couples has overcome another classic foundation of the law of filiation (closely
linked to the former) according to which each child has (and, for harmonious development, must
have) two parental figures as a reference point — and specifically, a father and a mother.

We are therefore seeing “not the death of the (traditional) family, but its transformation into
a new perspective, where it is increasingly more correct to speak not of ‘family’, but of ‘familial
models’.”** The processes of change triggered by the new aspects referred to above are not yet over.
The present family model is developing and contemporary families are in a phase of temporal
suspension. To use one of Bonomi’s expressions, they find themselves in a limbo between “no
longer” and “not yet”.” That is, today’s family is no longer the patriarchal or mononuclear family,
typical of the twentieth century, but at the same time, it is not yet an expression of a well-defined
new model. The study of the family and the regulation of the relationships of filiation must
therefore take into account the heterogeneous nature of a reality that is transforming rapidly and

which drives and prevails over the aforementioned law, whether the legislator wishes it or not.

2. The ‘new families’: from written law to jurisprudence

Awareness of the existence of ‘plural families’*, composed of a multiplicity of familial
forms that stand alongside the nuclear heterosexual family united in matrimony, and of the
suddenness with which social change acts on the legislation should drive the legislator towards a
new reading of family relationships. In particular, it should spur him to review the legal notion of

family which, in today’s society is no longer necessarily founded on marriage, introducing more

20 Ibidem.

21 Ibidem, p. 32.

22 Ibidem.

23 Ibidem.

24 Ibidem, p. 27.

25 Bonomi, Le trasformazioni sociali del concetto di famiglia, cit. p. 26.
26 Porcelli, La Famiglia al Plurale, cit.
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modern and efficacious regulations to govern the social, personal and financial effects of the
constitution and the dissolution of the new family constellations. Many European systems have
already shown a certain acceptance of the new family models, such as homosexual-parent and
single-parent families, common-law or step families; in effect, any social formation that, whatever
the juridical qualification, performs the family function”’. Other legislative systems have preferred
to take a more cautious route towards modernity, observing (more or less) in silence the
development of the new reality. Therefore, the legislative approaches adopted do not all point in the
same direction.

According to the reconstruction proposed by d’Avack, in the face of the problems posed by
the technological era — and more generally, the appearance of ‘new’ family models — two main
ethical, cultural and legal models have been consolidated.?® The first, the so-called ‘libertarian
model’, encourages the right to privacy and self-determination in the reproductive field. The
premise from which the libertarian model derives is more in keeping with the legal experiences of
the Anglo-American world and states that every person has the right to procreate, or not, and that
this right is based on individual freedom. This approach sees the procreative choice as a
fundamental right to produce offspring ‘when’, ‘how’ and ‘with whomever’ one wishes, whatever
the conditions of sterility/infertility, favouring the interests and the positions of the adults at the
expense of the child, who will necessarily submit to the consequences of the parental choices. The
absolute right to become a parent — on which this model centres — also has an ‘antagonistic’ aspect,
that is, protection for the individual against state interference in his or her free procreative choices.
In a libertarian model, therefore, the state must avoid drawing up normative solutions that include
value judgements on the decisions of the individual, thus encouraging and not hindering new family
formations.

The second model — which is more common in Europe — centres on the responsibility that
limits the absolute self-determination of the individual. Examples of this approach — called
‘personalist’ by d’Avack — can be seen in the national constitutions and in some international
agreements, such as the Convention on Human Rights and Biomedicine or the European
Convention on Human Rights (formerly, The European Convention for the Protection of Human
Rights and Fundamental Freedoms). Despite a marked disparity of normative approaches, the
legislators of the various European countries have generally balanced the fundamental values
safeguarding the individual. On the one hand, the freedom of those who have access to ART ,

mainly justified by the right to health, and on the other hand, the protection of the child (children)

27 Pane, Il nuovo diritto di filiazione tra modernita e tradizione, cit., p. 26.

28 L. &’ Avack, Il progetto filiazione nell’era tecnologica. Percorsi etici e giuridici, Torino, Giappichelli, 2014, p. 11.
On the emphasis of the right to be a parent, typical of the North American doctrine (at least until the nineties), see L.
Lenti, La procreazione artificiale. Genoma della persona e attribuzione della paternita, Padova, Cedam, 1993, pp. 38-49.
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born, including the right to know one’s origins, the right to a family, to grow up in a suitable family
environment, and the right to physical and psychological integrity.” From this equilibrium, come
different legislative choices: some more ‘closed’, which prefer the traditional model of family and
others more ‘open’ which do not exclude the legitimacy of the ‘new” forms of family.*

Whatever the model chosen, there is no doubt that the intervention of the law has not always
been satisfactory and convincing. The normative deficiencies that characterise current legislation
have often been attributed to a lack of determination or a hesitation by the legislator in taking a firm
position on ethically or morally sensitive questions. Although we recognise the validity of this
theory, it is important to note the existence of at least one other factor — of a more ‘physiological’
nature — which makes a far-reaching legislative intervention an objective that is difficult to reach;
that is the lack of a comprehensive understanding of the scientific factors (which in turn can be
attributed to the technicisms and the rapidity with which progress and discoveries are made in the
scientific field) and, more generally, to the difficulty in tracking the increasingly new and varied
reality, giving adequate and precise answers to needs that are manifested by a society in rapid
transformation®'.

One fact is certain: the inertia, the indifference or the inability of the legislator have not
prevented private autonomy from filling the vacuum.?* Therefore, given the effective manifestation
of new instances of recognition and legal safeguards, the arduous task of providing an answer to the
new family phenomena has fallen to the share of the judges. In fact, the latter, with the help of the
international sources, in primis, the ECHR and the jurisprudence of Strasbourg, has undertaken the
difficult task of constructing the evolution of the right of filiation in law. We are seeing therefore

the migration of the protection of these rights from the parliamentary seats to the tribunals and the

29 d’Avack, Il progetto filiazione nell’era tecnologica. Percorsi etici e giuridici, cit., p. 22.
30 Ibidem, p. 21.

31 Particularly representative of the varied results that follow the use of medically assisted procreation techniques and,
above all, of the unforeseeable events that may occur, is the situation — taken up by the media at the end of 2017 — of
Jessica Allen, a surrogate mother from California who gave birth to twins, only one of whom was her biological child.
From a scientific standpoint, it is still not clear how this could happen. There are two possible explanations: either the
woman had a second ovulation following the implant of the embryo formed from the gametes of the couple who
commissioned her as a surrogate, or one of her eggs, that had already been fertilised during a sexual union with her
husband, but for some reason, not yet implanted in the uterus — took advantage of the particularly welcoming uterine
environment created to facilitate surrogacy. The fact that the two babies did not have the same DNA was only
discovered after the birth, when the commissioning couple noticed the marked physical difference between the twins.
When the confirmation arrived, the ‘clients’ — in addition to claiming damages from the surrogate mother — declared
that they did not intend to raise a baby that was genetically not theirs and that they intended to put him up for adoption.
Finally, the child was returned to Jessica Allen and her husband, who obtained wardship only following a difficult legal
battle. Although the child was biologically their son, in virtue of the surrogacy agreement, the legal parents and
therefore the persons who appeared on the birth certificate were the ‘commissioning parents’. For an account of the
events, see the interview given by Jessica Allen: J. Ridley, I rented out my womb — and they almost took my own son,
New York Post, October 25™ 2017. Available online: http://nypost.com/2017/10/25/i-rented-out-my-womb-and-they-
took-my-own-son/.

32 Di Fede, La famiglia legittima e i modelli diversificati: luci e ombre, scenari e prospettive, cit., p. 55.
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courts, both national and supranational. In other words, in countries where legislation has not been
introduced, or where it has been introduced in an incomplete or inadequate manner, it has fallen to
the courts to settle the tensions arising from recourse to new methods of procreation and filiation,
distinguishing between the various rights and the interests in play — those of the children, on the one
hand, and those of the parents (whether genetic or social) on the other.

This intermingling of functions can also be seen in Italian legislation. In particular, the
history of the regulation of ART originates, and is so far characterised by, a situation of legislative
inadequacy. Even in the absence of specific legislation, the use of ART has been widespread since
the nineteen-eighties; it is therefore from that moment onwards that the judges, despite the silence

33 starting from the existing norms. In 1998, the Italian

of the legislator, began to “weave the law
Constitutional Court was called on to rule on the unconstitutionality of Article 235 Italian Civil
Code (regarding the admissibility of the disowning of paternity by a husband who had previously
given his consent to the assisted heterologous insemination of his wife), thus filling the normative
vacuum and guaranteeing the protection of “numerous constitutional needs”, including “the
guarantees for the new-born child” and his/her “rights with regard to the person(s) who have freely
chosen to welcome him/her assuming the relative responsibilities.” **

Six years later, the parliament approved the Italian law N. 40 of February 19" 2004,* which
has since been severely criticised. The criticisms concern above all the decision of the legislator to
grant the embryo (in Article 1, 1l concepito, the conceived) a juridical status equal to that of all the
other subjects involved in the ART procedures from the moment of conception. This choice, in turn,
reflects the will of the legislator to see ART exclusively as a therapeutic treatment for resolving
pathological conditions of sterility and infertility and not as a freely practicable alternative to
procreation through a sexual union.*

The configuration of the unborn baby as the holder of rights also explains the prevision of a
series of limits and sanctions that have created a certain illogicality amongst the objectives sought —
or at least declared — by the law N. 40 and its effective enactment. Amongst the contradictions

contested are the exclusion of couples who are not sterile but who bear genetically transmissible

diseases, but at the same time the prohibition of heterologous insemination.”” This prohibition

33 v. Tripodina, Il “diritto” a procreare artificialmente in Italia: una storia emblematica, tra legislatore, giudici e Corti,
in “Rivista di BioDiritto”, 2014, N. 2, p. 68.

34 Ttalian Constitutional Court, N. 347, 26 September 1998.

35 Italian Law N. 40 dated 19 February 2004, Norme in materia di procreazione medicalmente assistita, published in
the Gazzetta Ufficiale N. 45 dated 24 February 2004. Available online: http://www.camera.it/parlam/leggi/040401. htm.
36 Baldini, Riflessioni di biodiritto, cit., p. 47.

37 A. Musumeci, La legge 40/2004 tra giudici ordinari e Corte Costituzionale — un dialogo difficile ma necessario, in
M. Azzalini (ed.), La procreazione assistita, dieci anni dopo — Evoluzioni e nuove sfide, Ariccia, Aracne, 2015, p. 74. In
an interesting manner, Giacobbe explains the prohibition of surrogacy and heterologous techniques, as set out in the text
of Italian Law N. 40, referring to the capacity of these practices to affect the procreative relationship (and therefore
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appears even more discriminatory in view of the fact that the same law regulated the status
filiationis of the children born from heterologous ART (and who are therefore the consequences of
a forbidden practice) since it was clear that the couples who could afford it would turn to foreign
clinics in order to avoid the Italian prohibition. These contradictory rulings, therefore, although they
appear prima facie to be the work of an absentminded legislator, constituted a normative corpus
rationally and logically conceived in order to guarantee the utmost protection for the embryo.*

Some of these contradictions have been overcome only thanks to the jurisprudential
evolution, which has restored the coherence of the norms by eliminating some rules incompatible
with the fundamental principles of the law. Since 2004, in fact, the aforementioned law has been
gradually dismantled, and the result is a normative corpus profoundly different from the one
originally approved. This difference, however, cannot be attributed to the interventions of the
legislator to update the law, but rather to the action of the judges in the lower courts, of the Italian
Constitutional Court and of the supranational courts, committed to harmonising certain provisions
of the original law to the international and European standards on the matter. The last stages of this
partial rewriting of the law, which is simply the product of an awareness of the existence of
diversified family models, dates from quite recent times. In 2014, precisely ten years after the law
came into force, the Italian Constitutional Court abandoned the prohibition against heterologous
techniques™ and, a year ago, it declared the illegitimacy of the exclusion from ART of fertile
couples who bear transmittable genetic diseases, responding to a criterion of gravity that already
allowed access to therapeutic abortion.*

The history of ART in Italy is therefore characterised by a continual interweaving of written
law and jurisprudential law, where the latter plays a predominant role in determining the final
aspect of the fabric.* The present state of the law on ART is, in fact, much more the fruit of the
interventions of the courts and the judges than the result of the regulations initially foreseen by the
legislator. This preponderant contribution of jurisprudential law, moreover, not only marks the
regulation of ART, it is also indicative of the legislator-judge relations typical of all the most recent

rights in this field.** The Italian legislator appears, in fact, to be constantly overdue with regard to

parenthood), that is the bond between the persons who procreate and the child that is procreated, altering the model of
family recognised by Article 29 of the Italian Constitution. A problem that, on the contrary, does not exist in the case of
homologous insemination, following which the procreative relationship is unvaried, since it is irrelevant on the legal
plane how the conception takes place. See, Giacobbe, Famiglia: molteplicita di modelli o unita categoriale?, cit., pp.
1236-7.

38 Baldini, Riflessioni di biodiritto, cit., p. 51.

39 Italian Constitutional Court, N. 162 dated 10 June 2014.

40 Italian Constitutional Court, N. 96 dated 5 June 2015, which conforms to the ruling of the ECHR in Costa and
Pavan v. Italy (appeal N. 54270/10, ruling dated 28 August 2012) to which we refer in the next chapter.

41 Tripodina, Il “diritto” a procreare artificialmente in Italia: una storia emblematica, tra legislatore, giudici e Corti,
cit., p. 83.

472 Ibidem.
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the technological and social evolution and the problems that derive from it; and when it begins to
close the gap and issue norms, it tends to do so according to a ‘coercive’ or ‘top-down’ model. It
imposes models of behaviour inspired by a normative vision of what is considered to be for the
good of the individual by the (parliamentary) majority, at the expense of the realisation of the will
of said individual.*

The question considered in this report, moreover, is undoubtedly one of the juridical fields
in which the gap between the legislative proclamation and reality, and therefore the tension —
identified by Zagrebelsky — between codification and the fundamental rights of the individual are
particularly marked.* In fact, on the one hand there is the aspiration to regulate the questions that
interest the legislator, obliging the judge to exclude from his evaluation anything that the abstract
case does not contemplate, while on the other hand, there is the need to give practical and effective
protection to the rights of the individuals involved.*” This is why the judges and the courts are often
called upon to fill the vacuum or to remedy the defects and the absurdities of the legislation which,
according to the classic method of codification, includes few general clauses or expressions
referring to values, but tends to amalgamate a vast range of cases in general and abstract categories,
describing them in detail.*

In addition to characterising the reality of the situation, the prevalence of jurisprudential law
over written law is considered the preferable route, also at theoretical level. Part of the doctrine has
declared that, in matters regarding fundamental rights, jurisprudential law has overtaken written
law, praising the former as the only way to ensure effective protection of rights. Firstly, by
guaranteeing dynamism in the protection of fundamental rights and therefore favouring the
adaptability of the right to the peculiarities and the demands of the specific case and, more
generally, to a rapidly evolving reality; and secondly, by avoiding definitive choices between the
values and the interests in play and, therefore, taking decisions applicable to the specific cases.*’
Springing from these considerations is the intention expressed by the doctrine to strengthen and
intensify the already active ‘dialogue’ between the courts, that is the processes of interaction and
cooperation between national, European and international judges, the consequent reciprocal

semantic exchange and the transmission of jurisprudential values.

43 Ibidem.

44 V. Zagrebelsky, Codificazione e diritti fondamentali della persona nel contesto europea. La difficile convivenza, in
L. Vacca (ed.), Il codice civile ha 70 anni ma non Ii dimostra, Napoli, Jovene, 2016, pp. 15-24.

45 Ibidem.

46 Ibidem.

47 See, inter alia, L. Ferrajoli, Diritti fondamentali e bioetica. La questione dell'embrione, in S. Rodota and M.

Tallacchini (ed.), Trattato di biodiritto. Ambito e fonti del biodiritto, S. Rodota and P. Zatti (ed.), Milano, Giuffre
Editore, 2010, p. 231; S. Rodota, La vita e le regole. Tra diritto e non diritto, Milano, Feltrinelli, 2009, p. 9.
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The decisive role played by jurisprudential law in matters regarding the ‘new families’ is not
confined to our legislation, but has become a more or less widespread phenomenon also in other
legal systems. The jurisprudence analysed in the chapters that follow highlights the generalised
delay and the difficulty with which the national legislators have regulated the multitude of legal
questions raised by the scientific and social evolution, in a period of profound and definitive
changes such as ours. The legal path of the ‘new families’ is not always linear and free of
contradictory legal results, but rather the fruit of a process determined by chance and by necessity.**
The events examined in the following chapters are indicative of a certain schizophrenia in the
system and the considerable margin of discretion — considered by some to be ‘arbitrary’ — granted to
the judges and the courts and exercised according to their personal system of values and principles,
or to the individual circumstances, with a high rate of occasionality.”’ In some cases, this margin of
discretion has made way for value judgements for the purpose of ‘punishing’ or at least
discouraging individual choices not approved by the legal system, choices that were often triggered
by the need to avoid legal prohibitions regarding the recourse to certain procreative techniques and/
or the accessibility to the parental experience for certain categories.

This ongoing entanglement between written law and jurisprudential law is the premise for
the analysis carried out in the following chapters. The aim is to examine the role played by the
national judges in bridging the gap between the normative situation and the social reality of the
‘new families’ and, therefore, in managing new family realities using legislation that does not

consider them.>

3. The inevitable impact of the new methods of procreation and filiation on the

notions of family law: determining the status filiationis

The scientific-technological evolution and the social-cultural changes referred to above have
profoundly transformed certain traditional juridical institutions, requiring operators in the fields of
law and doctrine to discuss new or unexplored topics. One of the legal sectors most in need of
careful rethinking and continual adaptation to the new family phenomena is, undoubtedly, family

law and, in particular, the discipline of filiation. When we speak of ‘new families’ the attribution of

48 Musumeci, La legge 40/2004 tra giudici ordinari e Corte Costituzionale — un dialogo difficile ma
necessario, cit, p. 76; Lorenzetti, Coppie same-sex e fecondazione assistita: la progressiva decostruzione del
paradigma familiare, cit., p. 117.

49 Ibidem, p. 117.

50 In this direction, although in a different context, it is worth mentioning the recent ruling of the German
Constitutional Court, which has recognised the right to belong to a third gender and therefore not to be
registered as male or female on the birth certificate. See Civil Status Law Must Allow a Third Gender
Option, Press Release No. 95/2017 of the Constitutional Court, November 8" 2017. Available online: http://
www.bundesverfassungsgericht.de/SharedDocs/Pressemitteilungen/EN/2017/bvgl7-
095.html:jsessionid=25A9208786F4914C045F5686D1BF613C.1_cid361.
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parenthood — on which this study concentrates — is a question that cannot be resolved immediately,
because the social reality of the family bonds generated by recourse to new forms of filiation and
procreation does not correspond to the traditional model of family set out in the Italian Civil Code
and other sources.

Legal systems have tended, since time immemorial, to indicate the genetic/biological
datum as the basic criterion for determining status filiationis. In other words, starting from the
assumption that the legal relationship of filiation inevitably reflects the natural reality, in harmony
with what is known as the ‘principle of truth’.”" Although this constitutes the starting point for the
law of filiation, it is not the only principle that governs it. In the history of European civilisation, the
rule that has posed the greatest number of limits is that of the favor legitimationis. Above all, before
the fading of interest in the family based on marriage, it was considered acceptable to sacrifice the
biological truth in order to protect the legitimate family. When speaking of ‘new families’,
however, these two rules cease to be the only criteria potentially decisive for determining the status
filiationis. In the context of ART, as in cases of adoption, human determination assumes an
undeniable role, at least on the factual plane.*® The question therefore arises whether human
determination, in addition to influencing the circumstances effectively lived by these families, is
capable of producing legal consequences and, in particular, it becomes important in the constitution
of the relationship of filiation.

However, before we explore the sensitive question of the determination of status
filiationis, a brief overview of the various reproductive techniques may be useful for better
understanding the medical-scientific substrate of the legal problems that emerge in the field of the
right to filiation. Assisted Reproduction Techniques (ART) encompass “all those treatments and
laboratory procedures that include the manipulation in vitro of eggs and spermatozoa or embryos
for the purpose of starting a pregnancy.”” They are, therefore, medical-instrumental procedures that
substitute the sexual union between a man and a woman in order to attain the conception of a
human being, using personal genetic material (homologous techniques) or third-party genetic
material (heterologous techniques).* While the aim — that is the birth of a child — is therefore
identical to that of natural filiation, the means used are different.

The forms of ART can be divided into three distinct methods: homologous procreation,
heterologous procreation and surrogacy.” Homologous procreation is realised within the couple

using the genetic material of both partners, with the help of medical personnel. The conception can

51 Lenti, La procreazione artificiale. Genoma della persona e attribuzione della paternita, cit., p. 50.

52 d’Avack, 1 progetto filiazione nell era tecnologica. Percorsi etici e giuridici, cit., p. 26.

53 Istituto Superiore di Sanita, Glossario: http://www.iss.it/binary/rpma/cont/Glossario.pdf (last access: 20 June 2016).
54 Baldini, Riflessioni di biodiritto, cit., p. 23.

55 This classification is proposed by Baldini, Riflessioni di biodiritto, cit., p. 24.
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occur in vivo — that is in the natural environment — or in vitro — that is in a test tube. This technique
tends not to raise problems of a legal or a moral nature because the biological-genetic derivation
and, therefore, the filiation of the child can be traced to both parents. * In the case of heterologous
techniques, on the other hand, the fertilisation and the conception occur thanks to the genetic
contribution of a (male or female) donor outside the parental couple and, therefore, can only take
place in vitro. The use of genetic material from a third party leads to scenarios that present a higher
degree of complexity. In fact, in addition to allowing the disassociation between sexuality and
procreation (the binomial on which the traditional family is based), heterologous fertilisation
involves a further cleavage of the aspects of the reproductive event, since the genetic heritage of the
child is not the fruit of the meeting between the gametes of the aspiring mother and the aspiring
father. In cases of heterologous fertilisation, therefore, the genetic parents are different people from
the social parents (the persons who intend to play this role in society) and consequently, it is
necessary to choose which bond should be attributed juridical importance.’’

Amongst the techniques of heterologous fertilisation, the donation of spermatozoa is a
widely used process because it allows filiation for a wide range of subjects, such as couples with
severe male infertility, or the risk of the transmission of a genetic disorder by the man, for women
who wish to become single mothers and for lesbian couples. Heterologous fertilisation can also
involve the maternal line and, in this case, it is a question of donation of oocytes (eggs) that will be
fertilised by the sperm of the male partner, before they are transferred to the womb of the female
partner. Thanks to the medical-scientific evolution, the process foresees the union in the laboratory
of the gametes of the father and the mother, with the extra input of another woman (the donor) who
offers a portion of mitochondrial DNA to substitute the defective DNA of the natural mother. This
is one of the methods most recently perfected for preventing and eliminating genetic disorders
transmitted by the mother. In February 2015, the United Kingdom became the first nation in the
world to authorise the creation of children with three biological parents, thanks to the introduction
of a new law.

The third form of assisted procreation — known as surrogate motherhood (the terms
surrogate maternity or surrogacy are also used) — is by far the most controversial since it completely
subverts the conventional perception of motherhood, in which the woman who gives birth is both

the genetic mother and the social mother of the child.”® With respect to the usual procedures of

56 Nonetheless, experience teaches us that also the use of homologous techniques can raise the dilemma of ‘social
parenthood versus genetic parenthood’. The cases of ‘errors’, or of ‘exchange’ of genetic matter and embryos, such as
the ones that occurred at the Ospedale Pertini in Rome (examined in chapter 6), show that the cases most difficult to
resolve are not necessarily cases of heterologous techniques.

57 G. Capizzi, Questioni vecchie e nuove su status filiationis e PMA — Breve cronistoria, in “Rivista di BioDiritto”,
2014,N.2, p. 114.

58 Ibidem, p. 125.
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assisted procreation (homologous or heterologous) explained above, this practice requires the
collaboration of a female third party, who makes her uterus available, agreeing to take the
pregnancy to term and then to deliver the child born to the couple or to the single parent, who will
assume parental responsibility. According to whether the surrogate mother simply houses an
embryo that is genetically extraneous to her, or, vice versa, contributes to the conception by offering
her gametes, a distinction is made between gestational surrogacy and traditional surrogacy. It is
therefore clear that the definition of ‘motherhood’ can refer to three different women: the birth
mother, that is the woman who takes the pregnancy to term, the genetic mother, who supplies the
fertilised egg, and the social mother, who originates the procreative project, aiming to obtain the
parental responsibility and to create an affective bond with the child.

As is evident from the explanation of surrogacy, one of the inevitable consequences of ART
is the multiplicity of parental figures. The functions of motherhood and fatherhood — once unitary —
are fragmented in various components abstractly traceable to different subjects and the figure of the
social parent emerges as a figure distinct from that of the biological parent. In considering
procreation realised using ART, one of the most complex tasks facing the jurist is, therefore, to
establish whether relationships of fatherhood, motherhood or filiation are formed and, above all,
between which of the participants in the procreative process they exist. In other words, he/she must
answer the following questions: who are the parents? who has the ‘right’ (if it is possible to speak of
a ‘right’) to be considered a parent, on the basis of which circumstance, of which behaviours he/she
enacted and of which intentions declared? While, if seen from the standpoint of the child, the
questions will be: what is my family status? Why have I received the status of ‘direct descendant’ of
a given person?

These questions become even more problematic when a conflict arises between the various
subjects who have taken part in the procreative project. In some cases, therefore, in addition to
resolving the already difficult question of status filiationis (the parent(s)/child (children)
relationship), the jurist is also called upon to disentangle the complex relationships between the
many and competing parental figures, or those who aspire to this role. As can be seen from the
jurisprudence analysed in the following chapters, it is not rare for the donor or the surrogate mother
to change their mind and to decide to play a social role in the life of the child that goes well beyond
their biological or genetic contribution. In other cases, diversity of opinions on the management of
the event can cause friction between the parties involved, who hold opposing interests.

The fragmentation of parenthood that derives from these new forms of procreation continues
to find the operators in the legal field unprepared. The surprise effect is the order of the day: the

discovery of new reproductive techniques or quite simply, the occurrence of human vicissitudes not
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contemplated by law generates situations and requests with respect to which the law lacks
(adequate) solutions, since it is based on different schemes and assumptions. Even though the
question of the determination of the status filiationis emerges more strongly in the context of ART,
it is important to note that the same problem arises with respect to same-sex couples who adopt a
child. Although they remain two markedly distinct events, both adoption and heterologous ART
realise filiation through an ‘implant’ — in one case social and affective and in the other physical® —
and, consequently they produce a social parenthood that does not correspond in toto to genetic
parenthood.

Now, let’s cut to the chase; when dealing with the determination of status filiationis, the
fundamental problem is as follows. The law has traditionally anchored the definition of the status
filiationis, to two main rules, forged on the image of the traditional family and therefore
problematic when interpreted and applied to the phenomenon of the ‘new families’. These two rules
attribute the family status thanks to certain automatisms: motherhood is determined as an immediate
consequence of the natural birth, in harmony with the principle mater semper certa est and since it
was not possible to ascertain on the basis of a natural fact, and therefore could not be established
with equal certainty, paternal status was attributed on the basis of legal assumptions of paternity and
conception during the marriage, which can be summarised in the brocard pater est quem nuptiae

demostrant.*°

While the presumption of paternity was the solution adopted in view of the
impossibility of determining with acceptable certainty who was the father of a given child, the
presumption of conception in constancy of marriage was created to govern another uncertainty: the
impossibility of determining with acceptable precision the duration of every single pregnancy.

When these presumptions were introduced, the circumstances to which they gave an answer
were effectively uncertain.®' Nowadays, however, it is possible to definitively ascertain the genetic
paternity and the duration of every single pregnancy. In consideration of scientific progress that
offers increasingly precise solutions to these queries and therefore presents numerous hypotheses in
which the fictio iuris does not correspond to a parallel natural reality, the mechanism of the
presumptions loses its raison d’étre and its essentiality. In other terms, since absolute certainty can
now be reached through simple laboratory tests (for example, genetic testing) there is no longer the
need nor the expediency to blindly trust the legal presumptions.

It is therefore clear that, although they are often the only possible direct solution, the

attributive rules of the status offered by the right to filiation may result obsolete with respect to the
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needs of the new family realities, which feign ignorance of these rules, neglecting important aspects
of the new medical-scientific acquisitions and the social evolution. As will emerge from the
jurisprudence analysed in the following chapters, the lack of a normative discipline conceived
specifically to regulate the new family phenomena leads to a foregone consequence: the application
of a normative system that was conceived and written without considering them.®* The jurist must
therefore quite frequently struggle to find a solution applicable to phenomena not disciplined by the
law (since they were not taken into consideration by the legislator), making use of the limited or
inadequate instruments offered by the legislation in force,” with the risk of an unjustifiable
compression of the fundamental rights of the persons involved.®

At this point, a couple of examples may serve to briefly illustrate some of the human
vicissitudes in which the aforementioned technical rules are destined to intervene. In the first place,
we will consider the case of a married couple who make use of a sperm donation. In this method, as
previously mentioned, the genetic contribution is offered by a subject other than the spouse of the
mother, who takes part in the procreative project in a wholly ‘irresponsible’ manner, that is, without
the intention of assuming the role of social father with respect to the child.®® The recourse to this
technique, therefore, leads to the scission of the notion of fatherhood, since it is possible to identify
a genetic father (the donor) whose spermatozoa are used for the conception, and a social father —
that is the man who intends to play the role of parent to the child, as if it were genetically his own.
This disintegration poses the fundamental problem of the attribution of legal fatherhood: whether it
should be ascribed to the genetic father or to the social father.®® Presuming that there are no ad hoc
rules on the matter of sperm donation, the husband of the mother (the social father of the minor)
will be named on the birth certificate, even though he has no genetic bond, in harmony with the rule
pater est quem nuptiae demostrant. In this situation, therefore, the application of the usual rules for
attributing the status would in effect recognise the intention of the parties; that is the intention of the
couple to become parents and that of the donor to facilitate the realisation of the couple’s parental
project, without incurring any parental responsibility. Furthermore, the rules would attribute
juridical importance to the bonds already effectively existing or, otherwise, destined to be
consolidated; if we were to stop here, therefore, the application of the traditional rules would not

give rise to any concerns. However, the legal presumptions also involve problematic aspects since
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they imply total ignorance of the ‘detail’ of the sperm donation and, thus, hinder the ascertainment
of the biological truth, to the detriment of the interest and the right of the child to know its genetic
origins.

The application of the technical rules to cases that differ from the usual schemes may also
lead to decisions even more prejudicial to the well-being of the minor, and for the interests of the
adults involved. In certain situations, the attribution of the status filiationis in conformity with the
traditional filiation rules means certifying the existence of family relationships that correspond
neither to the intentions of the parties, nor to the reality of their lives and, at the same time,
depriving those bonds effectively gifted with an emotive and social dimension of legal recognition.
In other words, on the legal plane, the relationships of ‘form’ may prevail — since they correspond
to the model of the traditional family — to the detriment of the ‘effective’ relationships.

The recourse to surrogacy, in systems that do not regulate it, may lead to situations that are
typical of this second scenario, which is even more complex than the previous one. As mentioned
above, the main question that surrogacy poses is ‘who should be considered the mother and
according to which criteria’? In particular, the imperative legal interrogative is whether to recognise
greater importance for the gestational contribution, valorising the intrauterine bond between mother
and foetus, or to emphasise the genetic factor; or even to give precedence to the social role and the
initial procreative project, seen as an expression of the intention to accept parental responsibility,
independently of the genetic and biological situation. In the absence of laws that allow and regulate
this practice, the recourse to surrogacy gives rise to situations in which the application of the
technical rules for attributing the status leads to extremely problematic results.

The principle mater semper certa est (valid for procreation deriving from sexual union) in
fact attributes legal motherhood to a woman who, although she takes part in the procreative process
as a birth mother , has no interest in the child born and, probably, no genetic bond. What is more,
the presumption of maternity for the woman who gives birth also deprives the woman who, even if
not genetically linked to the child, certainly constitutes the conditio sine qua non for the birth of the
child and, above all, is the one who intends to assume the role of mother to the child.

The application of the rule mater semper certa est therefore creates a gap between the legal
reality and the social reality, compromising above all the interests of the child born, who finds
himselt/herself in the paradoxical situation of being the child of an unknown woman who is not
interested in the procreative project that generated him/her.

As emerges from the report of the Council of Europe, the well-being of the children born
and raised in the ‘new families’ depends not only on the nuclear family and, therefore, on the

intensity of the bonds between the parents and the children, but also — and above all — on the legal
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regime applicable, according to whether it supports or limits the continuity and the development of
these relationships and, therefore, according to the level of legal protection and recognition
attributed to them.®” The lack of recognition of the family relationships existing between social
parents and the child born of a surrogate mother gives rise to numerous difficulties in terms of
parental responsibility, maintenance and rights of succession, difficulties that affect the everyday
life of the subjects involved. It is sufficient to consider that in the absence of recognition, the social
parents are deprived of the right to take decisions that concern the fundamental aspects of the life of
their children, such as health and education. The irrelevance for the law of their bonds may also
mean that they are excluded from state subsidies and tax benefits, specifically conceived in support
of families. Further uncertainties may arise in the case of parental conflict or separation, since the
child would not automatically be accorded the protection foreseen by the laws governing separation
and divorce and, consequently, the position of each parent in relation to the wardship, the
maintenance and the right to contact with the child would be undefined.

Naturally, these are only some of the contradictions that the traditional filiation rules can
present when applied to family forms not contemplated by the legislator. Although existing case
law is much more extensive and more variegated, the examples given above clearly show that the
“scission of minds and bodies” — that is of those who wish to have a child and those who offer the
genetic material — means that the mechanism of what were, until recently, valid rules of reference
for governing the reproductive event now misfire.”® As shown above, the validity of the ancient
brocard mater semper certa est has been cast in doubt by the possibility of procreating thanks to a
surrogate mother and, similarly, the donation of sperm has made the presumption of paternity
uncertain. It is therefore necessary to overcome the tension that has been created between the social
reality experienced by the individuals involved and the legal validity attributed to it, finding a
suitable solution to the specific situations — a task that, in the majority of cases, has fallen to the
courts.

Finally, it seems important to emphasise that this need exists not only when the legislation
lacks ad hoc rules for regulating the new family phenomena, but also when existing rules expressly
prohibit recourse to these forms of filiation. The jurisprudence to which we will refer in the next
paragraph (examined in greater depth in the chapters that follow) is representative of the
difficulties, or even the impossibility, of preventing certain situations from occurring and producing
legal effects, even where they are the object of internal prohibitions. ® Although current Italian

legislation prohibits certain forms of filiation it is a fact that a considerable number of people have
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recourse to these same techniques abroad — where they are permitted and regulated — later asking
for the legal recognition of the relationship of filiation, validly established elsewhere.

This phenomenon involves not only the couples who turn to foreign clinics in order to have
a child through heterologous fertilisation or surrogacy. The recourse to what is known as
‘procreative tourism’ is an option also for single persons and for homosexual couples who choose to
adopt in order to fulfil their parental project. In Italy, for example, the law on adoption is based on
the paradigm of a married heterosexual couple” and the need for a matrimonial bond between the
aspiring parents implies that, in order to become parents, singles and same-sex couples must go
abroad, where the panorama is much more open and diversified. In an increasing number of nations,
the adoption procedures have been opened to homosexuals, whether single or part of a couple.
Consequently, although it is not possible for them to become biological parents, a vast number of
persons experience parenthood because they have formed relationships of filiation abroad — alone or
with their partner — taking advantage of a more permissive legislative framework. In recent years,
therefore, the question of recognising the ‘new families’, whether they are formed of same-sex
couples or created thanks to ART, has emerged also in countries such as Italy, where both adoption
and ART are reserved for heterosexual couples and surrogate motherhood is expressly forbidden.
Since it is impossible to elude or cancel a circumstance, especially when a human being was born as
a result of it, the judge has the arduous task of bridging the deficiencies of existing law in order to
overcome the contradictions and adequately protect the interests in play, in primis those of the
child.

4. The rights and the interests in play in the procreative event

4.1 Is there a right to parenthood?

One of the legal questions raised by the advent of the ‘new families’ is whether it is possible
to identify, amongst the tangle of national and international legislations, a fundamental right to
procreate and, in general, to become parents. Until fifty years ago, to speak of procreation as the
object of a right would have amazed and perhaps caused upset. Procreation was considered a natural
event and therefore occurred only when and if nature permitted.”’ Birth therefore was seen as “a gift

of Providence.” " Only later, with the official recognition by the Italian State that it was possible to

69 Lorenzetti, Coppie same-sex e fecondazione assistita: la progressiva decostruzione del paradigma familiare, cit., p.
128.

70 Article 6, paragraph 1, Italian Law 149/2001: “Adoption is permitted for persons who have been united in
matrimony for at least three years.”

71 Tripodina, Il “diritto” a procreare artificialmente in Italia: una storia emblematica, tra legislatore, giudici e Corti,
cit., p. 67; P. Serra, Maternita e paternita negli ultimi 50 anni: dalla nascita come dono della Provvidenza, alla nascita
pianificata dai genitori, alla nascita come diritto dei genitori, in “Minorigiustizia”, 2015, N. 2, p. 115.

72 Serra, Maternita e paternita negli ultimi 50 anni: dalla nascita come dono della Provvidenza, alla nascita pianificata
dei genitori, alla nascita come diritto dei genitori, cit., p. 113.

25



control procreation by means of contraception and abortion, did the relationship between the
procreators and the children change; imposing on the former the duty to plan the creation of a new
life and to meet the needs of the child, and therefore introducing the responsibility to avoid having
children when the resources necessary for meeting their needs were lacking.”

Nowadays another revolution is underway. The reproductive techniques that
originate from the most recent applications of bio-medical research allow the conception of a child
where this would not have been possible by means of a sexual union between a man and a woman,
increasing the opportunities to realise the desire for parenthood. Consequently, in addition to being
a natural event, procreation is now also the object of scientific artifices and, therefore of deliberate
choices.™ These changes have meant that the procreation is increasingly seen as a right and, since
this redefinition is the fruit of the medical-scientific acquisitions, the right to assisted procreation
has been defined as a typical “right of the age of the technique.” ™

There is no doubt that procreation and, in general parenthood, can be ascribed to the
individual identity of the subjects and, therefore, constitute significant manifestations of human
dignity and the free expression of the personality. The emergence of the importance of procreation
in itself as a right has two main implications.” In primis, the choice or the fact of becoming parents
cannot be imposed or forbidden.”” This means that the State cannot enact measures or policies that
even indirectly affect the right to procreative freedom — for example, sanctions due to the number of
children or strategies for enforced family planning — nor can those who do not wish to have children
be punished. The second projection of this right concerns its positive dimension and this is the most
controversial dimension because it refers to the limits — assuming there are any — that can be placed
on its practice.

The claim of the ‘fundamental right to have a child’ has raised fears in those who consider it
an expression of a unilateral vision of the parental project, capable of transforming the desire to
procreate into an absolute right and subordinating the interests of the child to the enactment of the
only pretensions-expectations taken into consideration: those of the aspiring parent.” In other terms,
posing the question in terms of the expectation of a right, and more precisely the right to have a

child, risks pandering to those pressures that aim to guarantee the protection of an unlimited
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intention, to be realised at any cost, whatever the methods used,” putting the right of the adults
before that of the child.*® There is, therefore, the risk of creating a sort of causal link, with relevance
on the legal plane, between the intention to procreate and the behaviours enacted for this purpose
(cause), on the one hand, and the fact of having a child and raising it as one’s own (effect), on the
other.”

This is the reason part of the doctrine, aware of the possible, risky and substantial
projections that configuring procreation as a right could assume, prefers to distinguish between the
right to procreate and a right to procreative freedom; emphasising the need to set limits for the
methods and the times of procreation and stressing the dangers of a vision that reduces procreative
freedom to a personal choice without bounds.® Eugenio Lecaldano, a philosopher active in the field
of bioethics, defines the right to procreate as that of having a personal genetic parentage.® The right
to procreative freedom, on the other hand, consists of the margin of discretion of the individual to
choose which techniques and practices to use in order to satisfy their procreative desire. Based on
this reconstruction, abortion is central to the right to procreative freedom, seen as the choice not to
procreate.™

In the debate regarding the possibility of configuring procreation and, therefore, parenthood
as a fundamental right of the individual, the ruling of the Italian Constitutional Court n. 162/2014*
1s also significant. In declaring that the absolute prohibition of medically assisted heterologous
procreation foreseen by Law 40/2004 is unconstitutional, the Court clarified that: “the decision [...]
to become parents and to form a family that includes children constitutes an expression of the
fundamental and general freedom to self-determine [...] which can only be incoercible, providing it
does not harm other constitutional values and this also when it is exercised by means of the decision

to resort to for this purpose heterologous ART procedures.”*®
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This freedom, nonetheless, is not without limits, adds the Court. Medically assisted
procreation affects a number of interests on a constitutional level and these interests demand “a
balance that ensures a minimum level of legislative protection for each of them.”*’ It therefore
follows that, like the protection recognised by the law for the embryo within the assisted procreation
procedures, the protection of the need to procreate — for which Law n. 40 was drawn up — cannot be
considered absolute, but must be balanced against the opposing needs. Nonetheless, in the opinion
of the Italian Constitutional Court, the limitations set for procreative freedom should never take the
form of an absolute prohibition of access to a technique, unless “the prohibition is the only method
for protecting other interests of a constitutional nature”, such as the best interests of the child.®

Procreation therefore seems “to be identified more as a complex container, a
convergence of rights and interests, at times conflictual, of principles and objective evaluations, of
‘functions’ and responsibilities, of duties.”® In fact, even when the existence of a right to
parenthood and/or procreation is admitted, like any other right (or perhaps more than any other
right), its actuation must confront other rights and interests coexisting in a reciprocally recognised
relational dimension.” It is therefore in this circumstance that the intervention of the judge becomes
essential, given his/her exclusive capacity to proceed with a careful evaluation and balancing of the

rights and interests in question, in order to adopt the measures most suitable for the specific case.”

4.2 The best interests of the child: two main readings

Amongst the various interests that are brought into play in the procreative situation and
which affect the reasons behind the principle of the self-determination of the individual, it is
necessary to pay particular attention to the rights of the child and the safeguarding of his/her best
interests. In view of a supranational legislative framework with wide-ranging safeguards, it appears
undisputed that the best interests of the child are central to the values to be protected in questions of
family life that concern them. Considering the pre-eminent position reserved for the minor by the
legislation, it is not surprising that the best interests of the child — conceived or already born — can

limit the full realisation of the right to procreate.”
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This, obviously, is true for the forms of filiation that are realised through adoption or ART,
rather than sexual union. In adoption procedures, the right of the child to a family is the guiding
criterion that leads to the realisation of this family model, inevitably affecting the content of the
interests and the legal positions of the aspiring parents. In a similar manner, in ART procedures, the
right to become a parent exists in a plurilateral framework and confronts, first, the right to life of the
unborn child and the respect for their dignity as person in fieri.”

On this point the Italian law 40/2004 is, once again, representative. As anticipated above, the
legislator has chosen to introduce a somewhat rigid normative scheme which, in addition to
prohibiting recourse to surrogacy and — until 2014 — also to heterologous techniques, defines a
closed catalogue of subjects authorised to access ART: “adult couples not of the same sex, married
or cohabiting, of potentially fertile age, both alive.”* This set of subjective requisites seems to have
a very precise aim, ensuring that the subject conceived by means of these techniques can enjoy the
right to have a family that corresponds, as far as possible, to the traditional model, being composed
of two parental figures of the opposite sex and considered more suitable to meet the educational and
formative interests of the child.”

Although the notion of the ‘best interests of the child” has received increasing
consideration, and, as time has passed, has achieved the rank and relevance of a general clause, the
fundamental interrogative on what are ‘the best interests’ and how it should be evaluated remains
unanswered. What are the parameters — cultural, ethical, psychological, religious and/or medical —
with respect to which a judge establishes what is truly best for a child in a given situation? Should
the short-term consequences of the decision and therefore the contingent interests of the child, or
his/her future interests be protected at all costs?*® Is it the quality of the family relations, or their
continuity, even if they were created illicitly, that deserve more attention? There are numerous, if
not an infinite number of reasonable questions that could be asked and reasonable answers that
could be given on the matter.”” Since it does not give precise and comprehensive decisional criteria,
but is rather an “empty container (that) must be filled with content from elsewhere”, it is not
surprising that the practical application of this principle has had diametrically opposite and almost

uncontrollable effects.”
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